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The Determination of Preventive Liability in Environmental Civil
Public Interest Litigation
ZHANG Jing-xue

Abstract: The application of preventive liability in environmental civil public interest litigation represents an
innovative judicial approach to preventing environmental harm. The theory of flexible judicial restraint pro-
vides theoretical guidance for determining preventive liability in such litigation. This theory emphasizes adher-
ing to the fundamental principle of “restraint” based on an understanding of the motivations for “flexibility”.
For environmental civil public interest litigation, allowing its participation in ex-ante prevention represents an
appropriate breakthrough in “flexibility”, while limiting this breakthrough to the scope of danger prevention
reflects a commitment to “restraint”. The analysis of cases such as the “Green Peafowl Case” reveals that
the determination of preventive liability in environmental civil public interest litigation faces controversies and
challenges regarding issues such as whether illegality of conduct is required, what constitutes “public inter-

”

est”, and what constitutes “significant risk”. To strengthen normative support, the constitutive elements for
determining liability should be further clarified. These specifically include the act requirement, which is not
predicated on illegality; the legal interest requirement, centered on the interests of ecological and environmen-
tal security; and the status requirement, based on environmental hazards.

Key words: preventive principle; public interest litigation; environmental justice; significant risk
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